UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATI ONAL FAI R HOUSI NG ALLI ANCE,
INC., et al.,
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Cvil Action No. 01-2199
(EGS)

V.

THE PRUDENTI AL | NSURANCE COMPANY
OF AMERI CA, et al.,

Def endant s.
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MEMORANDUM OPINION AND ORDER

Plaintiffs are non-profit organi zations that pronote fair
housi ng policies and practices and three individuals from Tol edo,
Chio. Plaintiffs are suing Prudential |nsurance Conpany and
Prudential Property & Casualty Conpany (collectively,
“"Prudential") under the Fair Housing Act ("FHA"), 42 U S.C. 8§
3601 et seqg., and 42 U . S.C. § 1981, alleging that Prudenti al
engages in policies and practices that discrimnate agai nst
mnority applicants for homeowners insurance. Specifically, the
plaintiffs challenge the use of certain "redlining" procedures,
whi ch Prudential utilizes to deny homeowners insurance in certain
areas, including the entire District of Colunbia, and the use of
factors such as credit history to determne eligibility for

homeowner s i nsur ance.



Pendi ng before the Court is defendants' notion to dismss
the conplaint pursuant to Fed. R Cv. P. 12(b)(6). Defendants
notion to dism ss asserts four primary argunents: (1) that
plaintiffs |ack standing to bring this case; (2) that the FHA
doesn't apply to provision of honeowners insurance; (3) that
di sparate inpact clains are not avail able under the FHA, and even
if they are, that plaintiffs have failed to state a disparate
i npact claim and such clainms should be barred by the equitable
doctrine of |aches; and (4) that plaintiffs have failed to state
a claimpursuant to section 1981, and that the statute of
limtations bars any section 1981 cl ai ns.

The Court finds that, because sections 3604 and 3605 of the
FHA nmay be reasonably construed to apply to the provision of
honeowners i nsurance, plaintiffs have stated |legally cognizable
clai ns under sections 3604 and 3605 of the FHA. Furthernore,
because defendants' challenge to plaintiffs' standi ng and
def endants' | aches defense are based on facts outside the
conpl aint, resolution of such issues is inappropriate at this
stage of the proceedings. Accordingly, after careful
consi deration of defendants' notion to dismss, the response and

reply thereto, the argunent of counsel, and the applicable



statutory and case |law, the Court denies defendants' notion to
di sm ss.
I. Procedural History

Plaintiffs in this matter are National Fair Housing
Al'liance, Inc. ("NFHA")?! Housing Opportunities Made Equal of
Ri chnond, Inc. ("HOVE"), Fair Housing Council of Suburban
Phi | adel phia ("FHCSP"), Tol edo Fair Housing Center ("TFHC'),
Metropolitan M| waukee Fair Housing Council, Inc. ("MVWHC")
(together, "Fair Housing Goup plaintiffs"), and Dr. Mnica
Hol i day- Goodman, Justina Al sup, and Robert Scal es (together,
"Individual Plaintiffs"). The Fair Housing Goup plaintiffs are
all non-profit organizations that work to pronote fair housing in
their respective geographic areas across the United States.

In Septenber 1997, the Fair Housing Goup plaintiffs, wth
the exception of FHCSP, filed a Housing Discrimnation Conpl ai nt
agai nst Prudential with the U S. Departnent of Housing and Urban
Devel opnent ("HUD') alleging that Prudential discrimnates
agai nst African-Anmerican and Hi spani c honeowners and prospective
homeowners t hrough several underwiting practices and policies,

many of which are challenged in this lawsuit. FHCSP filed a

! The NFHA is a nation-wi de alliance of private, non-profit fair

housi ng groups.



simlar HUD action against Prudential in Cctober 2001. The HUD
conplaints allege that Prudential's discrimnatory acts
constitute a continuing violation of the FHA. Efforts to nedi ate
the HUD conplaint filed by the Fair Housing Goup plaintiffs have
not been successful.

On Cctober 23, 2001, plaintiffs filed this |lawsuit agai nst
Prudential. On Decenber 20, 2001, defendants filed a notion to
di smi ss.

ITI. Factual Allegations

In reviewing a notion to dism ss under Fed. R Cv. P.

12(b), the Court nust assune the factual allegations pled by the
plaintiffs to be true. See Sparrow v. United Air Lines, Inc.,
216 F.3d 1111 (D.C. Cr. 2000). Therefore, the Court briefly
reviews the facts alleged in plaintiffs' conplaint.

Plaintiffs detail allegedly discrimnatory polices and
practices of Prudential, claimng that Prudential had
di scrim nated, and continues to discrimnate, on the basis of
race and color, in the provision, terns and conditions of its
honeowner s i nsurance products.

In the areas of the country served by the Fair Housing G oup
plaintiffs, homeowners are typically required to have honmeowners
I nsurance coverage in order to qualify for a nortgage or hone
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equity loan, and nust nmaintain insurance for the |ife of the
|l oan. Conpl. 9§ 32. Thus, plaintiffs allege, adequate and cost-
effective honeowners insurance is necessary to hone ownership.
Id.

Different types of honmeowners insurance exist. For exanple,
a "market value" policy generally only will insure up to the
home' s market value. I1d. Y 31. A "replacenent cost" policy
commonly covers the costs of replacing the house, in the event of
damage to the physical structure of the home, and "guaranteed
repl acenent cost" provides broader replacenent coverage,
typically replacing the hone using "substantially simlar"
materials. Id. The conplaint notes that many honmeowners prefer
repl acenent cost or guaranteed cost coverage because the cost to
repl ace a hone that is destroyed or severely damaged nmay be
greater than the honme's market value. 1d. ¥ 35. |In particular,
ol der hones in urban areas generally would have repl acenent costs
that exceed their market values. Prudential offers various types
of honmeowners insurance policies, including "nmarket val ue

policies,” and "repl acenent cost"” and "guaranteed repl acenent

cost" policies. 1Id



Plaintiffs claimthat Prudential, for several years, has
engaged in and continues to engage in discrimnatory "redlining"
wWith respect to honeowners insurance throughout the country.
Specifically, plaintiffs allege that certain mni numunderwiting
requirenents for certain types of coverages, such as a
"repl acenent cost" policy, have a discrimnatory inpact on past,
present and prospective African-Anerican and Hi spani ¢ homeowners
in predom nantly African-Anerican and Hi spani ¢ nei ghbor hoods.
1d. 11 3, 44. According to plaintiffs, Prudential's requirenents
are not justified or supported by business necessity or actuari al
data and there are less restrictive, non-discrimnatory
alternatives available to neet any legitimte business
obj ectives. 1d. Y 55.

Plaintiffs have "tested" Prudential to identify practices
and policies that are inplenented and nai ntai ned by the conpany,
and which have a discrimnatory inpact on mnority honmeowners, or
whi ch represent disparate treatnent on the basis of race or
intentional discrimnation. 1d. {1 62-63. Plaintiffs contend
that Prudential maintains underwiting policies that disparately
affect mnority honeowners and mnority nei ghborhoods. 1d. 1

44-56. They identify the foll ow ng policies:



(1) Prudential's mninmumunderwiting requirements for
obt ai ni ng repl acenent cost coverage include the
age of the honme, the market value of the hone and
the difference between the replacenent cost and
t he mar ket val ue;

(2) Since 1994, Prudential does not have a policy of
sel | ing honeowners insurance policies in the
District of Colunbia; to the extent that
Prudential has re-entered the District, it has
done so for select clients and without notice to
the D.C. Insurance Comm ssioner or the public;

(3) Prudential rates territories by segregating

nei ghbor hoods into zones that reflect their racial
conposition;

(4) Prudential uses credit scores or credit ratings of

applicants to determne eligibility for homeowners
I nsurance policies.
Id. at 19 45-54.

Plaintiffs claimthat Prudential has |ong known that its
underwriting guidelines and policies have a disparate inpact on
the basis of race, but has deliberately chosen not to remedy the
di scrimnatory conduct. 1d. Y 57. As such, plaintiffs claim
that Prudential has engaged in intentional discrimnation on the
basis of race by continuing to utilize these guidelines and
policies. 1Id.

Plaintiffs al so contend that Prudential's practices

denonstrate di sparate treatnment of mnority honeowners. In

particul ar, Prudential points to the follow ng alleged practices



as evidence of intentional discrimnation and disparate treatnent
on the basis of race:

(1) Prudential does not apply underwiting rules
consistently to existing and potential honeowners
in African-Anerican and Hi spani ¢ nei ghbor hoods;

(2) Prudential has chosen to place no or relatively
few agent offices in predom nantly African-
Anmeri can and Hi spani ¢ nei ghbor hoods, as conpared
wi t h ot her nei ghbor hoods;

(3) Prudential has utilized sales techniques and
practices that discourage existing or potenti al
honeowners in African-Anerican and Hi spanic
nei ghbor hoods from purchasi ng homeowners i nsurance
(e.g., poor agent responsiveness, not providing
price quotes by tel ephone or by mail);

(4) Prudential has deliberately failed to train agents
in anti-discrimnation and equal opportunity | aws,
or in the benefits of assisting African-Anerican
and Hi spanic custoners in predom nantly African-
Aneri can and Hi spani ¢ nei ghbor hoods.

Id. 11 57-66.

The individual plaintiffs, Dr. Mnica Holiday-Goodman,
Justina Al sup and Robert Scal es, own houses in Tol edo, Ohio. Id.
19 78-80. Al of the individual plaintiffs are African-Anerican,
and own hones in nei ghborhoods that are, or were, predom nantly
African-Anmerican. I1d. Both Dr. Holiday-Goodnman and Ms. Al sup

applied to Prudential for honeowners insurance in April 1997.

Id. 1 78, 79. Prudential initially told Dr. Holi day- Goodman



that no agent was assigned to her address. 1d. { 78. Later,
when Dr. Holi day- Goodnan was able to speak with a representati ve,
she was told that, if the nmarket val ue of her home was | ess than
50% of its replacenment cost, she could not purchase either a

mar ket val ue policy or a replacenent value policy. Id. She was
directed to the Ghio Fair Plan. Dr. Holiday- Goodman asked t hat
Prudential nmail her a quote for a market val ue policy, but never
received such a quote. I1d. On February 6, 1998, she filed a
conpl aint agai nst Prudential with HUD, which is still pending.

Id.

M. Scales had a simlar experience. A Prudential agent told
M. Scal es that the conpany could not insure his house because of
the differential between the market value and the cost of
replacing the house if it were to burn dowmn. 71d. § 80. The
mar ket val ue of his house was $41, 500; when he called the toll-
free nunber for Prudential, to which he was referred, he was told
that there was a $50, 000 m ni num val ue for narket val ue coverage.
Id. On July 29, 1997, M. Scales filed a HUD conpl ai nt agai nst
Prudential, which is still pending. I1d.

Ms. Alsup was told by Prudential that she would have to

pursue the Chio Fair Plan because she had no insurance history,



and that Prudential required two or three years of insurance
history. 1d. § 79. On Decenber 8, 1997, Ms. Alsup filed a HUD
conpl aint agai nst Prudential, which is still pending. 1d. T 79.
The conpl aint states that Ms. Alsup still owns a house in Tol edo,
but now resides in Las Vegas, Nevada. I1d. T 26. The conpl aint
does not indicate when Ms. Al sup noved to Nevada.

III. Discussion

Def endants' notion to dism ss raises four primary argunents.
First, defendants argue that plaintiffs lack standing to bring
the instant lawsuit. Second, Prudential contends that the FHA
does not apply to the provision of homeowners insurance. Third,
Prudenti al argues that disparate inpact clains are not cognizable
under the FHA, and that plaintiffs fail to sufficiently state a
claimof discrimnation based on disparate inpact. Finally,
def endants chal |l enge the sufficiency and tineliness of the
i ndi vidual plaintiffs' section 1983 cl ai ns.

A. Standard of Review

Fed. R Cv. P. 8(a)(2) requires only that a conpl ai nt
include a “short and plain statenent of the claimshow ng that
the pleader is entitled to relief.” |In Sparrow v. United Air

Lines, Inc., the D.C. Circuit held that, in an enpl oynent
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di scrimnation case, “plaintiff need not set forth the el enents
of a prima facie case at the initial pleading stage”. 216 F.3d
1111, 1111 (D.C. Cr. 2000). The Supreme Court recently
enphasi zed that, to survive a notion to dismss for failure to
state a claim a plaintiff need not plead facts beyond those
whi ch woul d “*give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon which it rests.’”
Swierkiewicz v. Sorema, 122 S. Q. 992, 998 (quoting Conley v.
Gibson, 335 U.S. 41, 47, 78 S. Ct. 99 (1957)).

The Court will not grant a notion to dismss for failure to
state a claimpursuant to Fed. R Cv. P. 12(b)(6) “unless it
appears beyond doubt that the plaintiff can prove no set of facts
i n support of his claimwhich would entitle himto relief.”
Conley, 355 U.S. at 45-46; Kowal v. MCI Communications Corp., 16
F.3d 1271, 1276 (D.C. Gr. 1994). Accordingly, at this stage of
t he proceedi ngs, the Court accepts as true all of the conplaint’s
factual allegations. Hishon v. King & Spalding, 467 U.S. 69, 73,
104 S. C. 2229 (1984); accord Does v. United States Dep’t of
Justice, 753 F.2d 1092, 1102 (D.C. GCir. 1985). Plaintiff is
entitled to “the benefit of all inferences that can be derived

fromthe facts alleged.” Kowal, 16 F.3d at 1276. However, the
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nmovant is entitled to judgnment if there are no allegations in the
conpl aint which, even if proven, would provide a basis for
recovery. Haynesworth v. Miller, 820 F.2d 1245, 1254 (D.C. Gr
1987) .

B. Standing

Def endants contend that plaintiff Fair Housi ng G oup
plaintiffs |ack standing to bring this action.? Defendants argue
that a generalized frustration of an organization's mssion is
not sufficient to establish standing. See American Legal Found.
v. Fcc, 808 F.2d 84, 92 (D.C. Cir. 1987) (plaintiff organi zation
must allege "nore than allegations of danage to an interest in
'seeing' the | aw obeyed or a social goal furthered"). However,
the Fair Housing Goup plaintiffs assert an injury to their
m ssion that arises fromtheir expenditure of time and resources
on the litigation — time and resources that have been diverted
fromother activities of the organizations.

The Suprene Court has held that standing to bring a FHA
claimis coextensive with constitutional standing. Havens Realty
Corp. v. Coleman, 455 U.S. 363, 372, 102 S. C. 1114 (1982)

(citing Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91,

2 Def endants do not challenge the standing of the individual

plaintiffs.
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103 n.9, 99 S. C. 1601 (1979)). Pursuant to Article Ill, a
plaintiff nmust allege an "injury in fact" that is concrete and
particul ari zed, and actual or inmmnent. TLujan v. Defenders of
wildlife, 504 U.S. 555, 560-61, 112 S. C. 2130 (1992). The
injury nust be fairly traceable to the chall enged conduct of the
defendants and it nust be likely that the injury will be
"redressed by a favorable judicial decision.” Id. An

organi zation may assert an injury in fact that arises froma
drain on the organi zation's resources caused by the defendants
conduct (and the ensuing litigation), if the conduct results in
an inpairment of the organization's work and constitutes "far
nore than sinply a setback to the organi zation's abstract soci al
interests." Havens Realty Corp., 455 U. S. at 378-79. Wile the
D.C. Crcuit has suggested that noney spent on "testing" is, by
itself, insufficient to establish standi ng because such harmis
"self-inflicted," Fair Employment Council of Greater Washington,
Inc. v. BMC Mktg. Corp., 28 F.3d 1268, 1276-77 (D.C. Cir. 1994),
the Circuit also suggested that, if the defendants' conduct
caused i ndependent harns to other prograns of plaintiff

organi zations, sufficient injury would exist. Id.
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The conplaint alleges that Prudential's discrimnatory
policies and practices caused damage to the Fair Housing G oup
plaintiffs because they were required to divert scarce resources
away fromactivities of the organizations such as educati on,
counseling and community outreach, in order to identify and
counteract the discrimnatory polices and practices. Conpl. 1
73. In addition, the Fair Housing Goup plaintiffs claimthat,
because of Prudential's conduct, they were required to devote
tinme, resources and noney toward efforts to educate past, present
and prospective homeowners, as well as the general public, that
discrimnation in residential property insurance is illegal. I1d.
1 74. The Fair Housing Goup plaintiffs also contend that they
were frustrated in their mssions to eradicate discrimnation in
housi ng and hone ownership, and in their efforts to carry out the
prograns and services that they provide, such as providing
counseling services to persons | ooking for housing or affected by
di scrimnatory housing practices. I1d. 1 75. Finally, the
organi zational plaintiffs allege that they have suffered from
Prudential's |ack of equally avail able, conpetitively priced and

hi gh-qual ity honmeowners insurance, and fromthe resulting decline

14



i n honme val ues and hone ownership by residents in predom nantly
African- Areri can and Hi spani ¢ nei ghborhoods. 1d. § 76.

The D.C. Grcuit, Iin assessing an organi zation's standing to
sue under the Fair Housing Act, renmarked that the issue of
standing is "answered chiefly by conparing the allegations of the
particul ar conplaint to those made in prior standing cases.”
Spann, 899 F.2d at 29 (quoting Allen v. Wright, 468 U. S. 737,
751-52, 104 S. C. 3315 (1984)). In Havens Realty, HOME
Ri chnond, one of the organizational plaintiffs in this matter,
al | eged that defendants' racial steering practices had frustrated
its efforts to assist in providing equal access to housing
t hrough counseling and referral services. 455 U. S. at 379. HOMVE
Ri chnond al so cl ai ned that the defendants' conduct caused it to
"devote significant resources to identify and counteract" the
allegedly discrimnatory steering practices. 1Id. In finding
that these allegations, if true, left "no question” that the
organi zation had suffered an injury in fact sufficient for
st andi ng purposes, the Suprenme Court noted that the defendants
conduct had allegedly caused a "drain on the organi zation's
resources — constitut[ing] far nore than sinply a setback to the

organi zation's abstract social interests." Id.
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Here, the Fair Housing Goup plaintiffs have clearly alleged
injury to their prograns and activities. The organi zations
provi de counseling and referral services, as did HOME Ri chnond in
Havens Realty. The conplaint alleges in detail that these
services, as well as plaintiffs' educational prograns, are
burdened and harned by the conduct of defendants. This is not a
case where the only activity undertaken by the plaintiffs is the
pursuit of Fair Housing Act litigation, which m ght arguably

parallel the facts in American Legal Foundation, 808 F.2d at 91,

Or Fair Employment Council of Greater Washington, 28 F.3d at
1277.°3

Finally, the defendants allege that the Fair Housing G oup
plaintiffs cannot assert an injury arising from"identifying and
counteracting"” alleged discrimnation "because NFHA Plaintiffs
are in the business of doing precisely that." Defs.' Mt. at 11.
Def endant s suggest that the fact that Fair Housing G oup
plaintiffs are funded through federal HUD grants and prior

litigation settlements negates their assertion that scarce

3 In American Legal Foundation, the plaintiff organization

unsuccessfully argued that it had an interest in seeing that the FCC policies
were enforced and that an injury to this "institutional interest" was
sufficient for standing purposes. 808 F.2d at 91. In Fair Employment Council
of Greater Washington, the Circuit rejected an organi zation's argument that a
legally sufficient injury in fact arose fromits "testing" activities. 28
F.3d at 1277.
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resources have been diverted to this litigation, the "very
activit[y] that finance[s] substantially all of their
operations.” I1d. at 3. They el aborate:

[Plaintiffs] test and then sue insurers, and use HUD

grants and litigation settlenents to educate the

publ i c about discrimnation. They cannot establish

"injury" by circularly asserting that Prudential's

al I eged discrimnation caused themto do what they

have made mllions of dollars doing over the past

several years.
Id. at 11. Yet, defendants cite no legal authority for the
proposition that plaintiff's use of funds recovered through
litigation against other private defendants negates plaintiffs’
injury and, at oral argunment, defense counsel admtted that he
knew of none.

The Court need not address defendants' theory that
plaintiffs cannot be injured by the need to counteract
di scrim nation because they have recovered funds to fight other
sources of discrimnation, an argunent that borders both on the
of fensi ve and absurd. Defendants' argunent is based on facts not
contai ned within the conplaint, and will not be considered in the

Court's analysis of plaintiffs' standing at this stage in the

proceedi ngs.
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In sum the Fair Housing Goup plaintiffs have sufficiently
alleged an injury in fact caused by defendants' conduct.
Plaintiffs allege that they have expended resources on
counteracting Prudential's discrimnation through their
educational, counseling and referral prograns. Plaintiffs
injury lies in their expenditure of scarce resources on
identifying and counteracting discrimnation.

C. Fair Housing Act Claims

1. Fair Housing Act

Al plaintiffs allege violations of the Fair Housing Act.
Specifically, they allege that the defendants have viol ated 42
U S.C. 88 3604(a), 3604(b), and 3605(a)-(b)(1).

Section 3604 makes it unlawful :

(a) To refuse to sell or rent after the making of a
bona fide offer, or to refuse to negotiate for the
sale or rental of or otherw se nmake unavail able or
deny, a dwelling to any person because of race,
color, religion, sex, famlial status, or national
origin.

(b) To discrimnate against any person in the terns,
conditions, or privileges of sale or rental of a
dwel ling, or in the provision of services or
facilities in connection therewi th, because of
race, color, religion, sex, famlial status, or
nati onal origin.

42 U.S.C. 8§ 3604 (enphasis added). Furthernore, section 3605

makes it unl awf ul :
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(a) [T]o discrimnate in making available ... a
[residential real estate-related] transaction, or
in the terms and conditions of such a transaction,
because of race, color, religion, sex, famlial
status, or national origin.

(b) [T]he term"residential real estate-related
transacti on" nmeans any of the follow ng:
The maki ng or purchasing of |oans or
providing other financial assistance — for
pur chasi ng, constructing, inproving,
repairing, or maintaining a dwelling..

42 U. S.C. 8 3605 (enphasis added). Plaintiffs contend that the
enphasi zed portions of these provisions of the FHA are properly
construed to prohibit racial discrimnation in the sale of
homeowner s i nsurance.

2. Applicability of the FHA to Sale of Homeowners
Insurance

The Suprene Court has indicated that the FHA should be
broadly construed to effectuate its renedial purpose to foster
“"truly integrated and bal anced living patterns.” Trafficante v.
Metropolitan Life Ins. Co., 409 U S. 205, 211-12, 93 S. C. 364
(1972) (quoting 114 Cong. Rec. 3422 (1968)). \While neither the
Suprenme Court nor the D.C. Circuit has considered the question of
whet her the FHA shoul d be extended to apply to the sale of
homeowners i nsurance, other circuits have addressed this issue.
The "split" of authority on this issue, however, is not as

di vided as the defendants portray it to be.
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Prudential relies primarily on a Fourth Crcuit case,
Mackey v. Nationwide Insurance Co., (24 F.2d 419 (4th Cr. 1984),
whi ch held that FHA's prohibition on discrimnation does not
extend to the sale of homeowners insurance. In arguing that the
FHA does cover the sale of honeowners insurance, plaintiffs rely
on precedent fromthe Sixth Grcuit, Seventh Circuit and district
courts in Tennessee, Pennsylvania, Mssouri and the District of
Col unmbi a. See Nationwide v. Cisneros, 52 F.3d 1251 (6th Cr
1995); United Farm Bureau v. Metropolitan Human Relations Comm'n,
24 F.3d 1008 (7th G r. 1994); NAACP v. American Family, 978 F.2d
287 (7th Cr. 1992); wai v. Allstate Ins. Co., 75 F. Supp. 2d 1,
5-8 (D.D.C. 1999); Lindsey v. Allstate Ins. Co., 34 F. Supp. 2d
636 (WD. Tenn. 1999); Strange v. Nationwide Mutual Ins. Co., 867
F. Supp. 1209 (E.D. Pa. 1994); cCanady v. Allstate Ins. Co., 3
Fair Housing, Fair Lending, (P-H (WD. M. Cct. 2, 1996).

Plaintiffs argue that discrimnation in the sale of
homeowners insurance is prohibited by both section 3604 and
section 3605 of the FHA

i. Section 3604

The Court's analysis of whether plaintiffs have stated a

cl ai m pursuant to section 3604 turns on whether it is appropriate
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to rely on HUD regul ations interpreting this section. 1In 1989,
Congress enacted the Fair Housing Arendnents Act of 1988, which
permtted HUD to issue regul ations inplenenting the FHA. That
sane year, HUD issued regul ations that interpreted section 3604
of FHA to prohibit discrimnation in the provision of insurance.
See 54 Fed. Reg. 3232 (Jan. 23, 1989). Defendants' reliance on
Mackey, 724 F.2d 419, is problematic because Mackey was deci ded
in 1984, several years before HUD issued its regulations. No
court since 1989 has foll owed Mackey's holding that the FHA does
not apply to the sale of homeowners insurance.

Plaintiffs argue that the 1989 HUD regul ations clearly
establish that the sale of honeowners insurance is covered by
section 3604 of the FHA. The HUD regul ations interpreting
section 3604 provide that "[i]t shall be unlawful, because of
race, color, ... or national origin, to engage in conduct
relating to the provision of housing or of services and
facilities in connection therewith that otherw se nakes
unavail abl e or denies dwellings to persons.” 24 CF.R

8§ 100.70(b).4 The regulation also sets out four specific types

4 The regul ation reflects the | anguage found in section 3604 of the

FHA regarding the prohibition of discrimnation in the provision of "services"
and of activities that would "otherwi se make[] unavail able or den[y]"
dwel lings. 42 U.S.C. § 3604.
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of activities prohibited by section 100.70(b), quoted above. One
of the proscribed activities is:
Ref using to provide property or hazard insurance for
dwel I'i ngs or providing such services or insurance
differently because of race, color, religion, sex,
handi cap, fam lial status, or national origin.
24 C.F. R 8§ 100.70(d)(4).
Def endants contend that this Court need not consider the HUD
regul ati ons because the | anguage of the FHA is clear and does not
apply to the provision of insurance. 1In a footnote, the

def endants di sm ss several cases that have relied on Chevron,

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U. S
837, 104 S. . 2778 (1984), to defer to HUD regulations in
reachi ng their decisions, arguing that such reliance is

m spl aced. Chevron requires the Court should first consider

whet her Congress has spoken directly to the matter at hand: "If
the intent of Congress is clear, that is the end of the matter;
for the court, as well as the agency, mnmust give effect to the
unanbi guously expressed intent of Congress."” 467 U S. at 842-43.
However, where the statute is "silent or anbi guous with respect
to the specific issue, the question for the court is whether the
agency's answer is based on a perm ssible construction of the

statute.” I1d. at 843. In determ ning whether the agency's
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interpretation of the statute is perm ssible, a court need not
find that the agency construction is the only avail abl e and
perm ssible one, or even that it is the construction that the
court mght have reached absent agency's interpretation. Id. at
843 n. 11.

Def endants' argunent, essentially, is that the text of the
FHA is clear. They cite INS v. Cardoza-Fonseca, 480 U S. 421,
446-48, 107 S. C. 1207 (1987), for the proposition that Chevron
did not intend for courts to defer to agency interpretation if
Congressional neaning is clear. Defendants, however, fail to
expl ain where they find an unanbi guous Congressional intent to
excl ude insurance providers fromthe FHA' s coverage.®

Def endants attenpt to resuscitate Mackey to nake their case
t hat Congressional intent is unanbi guous. Mackey suggested that,
to read section 3604 so broadly as to enconpass the provision of
I nsurance woul d make superfl uous the nore narrow prohibition of
discrimnation in types of financial transactions, set out in
section 3605. O course, defendants also contend that section

3605 does not apply to provision of insurance. Both the Sixth

3 The Court also notes that, while on one hand defendants argue that
the Congressional intent is clear, they also ask the Court to consider and
draw i nferences fromthe |l egislative history of several failed, proposed
amendments to FHA.
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and the Seventh Circuit have rejected the argunent that sections
3604 and 3605 nay not overlap in their coverage. See Nationwide
Mut. Ins. Co., 52 F.3d at 1357, American Family, 978 F.2d at 298.
Not hing in the structure or stated purpose of the FHA woul d
support a conclusion that its provisions may not provide

overl apping renedi es. Rather, plaintiffs persuasively argue that
it woul d have been unreasonabl e for Congress to include a | aundry
list of all possible housing-related transacti ons covered by the
FHA, and that the broad, general |anguage — reflected in phrases
such as "ot herwi se nake unavail abl e or deny" — was intended to be
fl exi bl e enough to cover multiple types of housing-rel ated
transacti ons.

Def endants argue that section 3604's silence on whether it
extends to honmeowners insurance is an unanbi guous Congressi ona
statenment that clains may not be brought against insurers. Yet,
the | anguage in section 3604 clearly | eaves roomfor nultiple
interpretations of Congressional intent. Subsection (a) provides
that persons may not "refuse to sell or rent..., or ... refuse to
negotiate for the sale or rental of, or otherwise make
unavailable or deny, a dwelling to any person because of race."

42 U.S.C. § 3604(a) (enphasis added). The statute envisions
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avenues other than sale and rental of dwellings that m ght thwart
individuals' abilities to access housing. Wat constitutes
conduct that would "make unavailable or deny ... a dwelling” is
not clear fromthe statute.

Simlarly, subsection (b) makes unlawful race-based
di scrim nation against a person in "the terns, conditions, or
privileges of sale or rental of a dwelling, or in the provision
of services or facilities in connection therewith." 42 U S C 8§
3604(b). Wile the phrase "provision of services and facilities"”
is | ess open-ended than the expansive phrasing of subsection (a),
nothing in the statute reveal s an unanbi guous Congressi onal
intent to limt interpretation of this phrase to a certain kind
of services or facilities. Defendants do not attenpt to rebut
the reasoning of the Sixth and Seventh Circuits, which have found
that the failure of the FHA to "define key terns such as
'service' and 'nmake unavail able'" makes uncl ear the Congressional
intent regarding the application of section 3604 to insurance
practices. Nationwide Mut. Ins, 52 F.3d at 1256; American
Family, 978 F.2d at 298.

Rat her, defendants rely on Clifton Terrace Assocs., Ltd. v.

United Techs. Corp., 929 F.2d 714, 719-20 (D.C. Cr. 1991), where
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the DDC. Grcuit listed exanples of essential services relating
to a dwelling, but did not include honmeowners insurance. Yet,
the clifton court did not consider the issue of whether the

| anguage of section 3604 applies to honeowners insurance.
Clifton"s enunerated exanples of services are just that —
exanpl es.

As the Seventh Circuit noted, section 3604 is witten in the
passive voice, neither identifying which actors are forbidden
from engaging in the given conduct, or "how such actors bring
about the forbidden consequence." American Family, 978 F.2d at
298. Rather, the section sinply proscribes certain conduct. In
short, the |anguage of the statute reveals no clear Congressiona
intent on the issue before the Court — whether the provisions of
3604 apply to providers of insurance. Accordingly, the Court
nmust consi der whether HUD s regul ations are a "perm ssible
construction"” of the FHA. Chevron, 467 U S. at 843.

A court should defer to an agency's interpretation if such
interpretation is "reasonabl e and consistent with the statutory
pur pose." Associated Gas Distribs. v. FERC, 899 F.2d 1250, 1260
(D.C. Cr. 1990). The Congressional intent underlying the FHA is

to pronote integrated housing patterns and to di scourage
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discrimnation in access to housing. Trafficante, 409 U. S. at
211-12. In prohibiting activities that would "deny or otherw se
make unavail abl e" housing on account of soneone's race, it is
reasonabl e to concl ude that Congress intended to prohibit
discrimnation in the provision of honmeowners insurance, a
prerequi site to hone ownership for nost people in the country.
Simlarly, it is not unreasonable to conclude that Congress

prohi bition of discrimnation in the provision of services
related to the sale or rental of a dwelling extends to the
provi si on of homeowners insurance. The application of the FHA to
honmeowners insurance is fully consistent wwth the statute's
purpose in elimnating discrimnation resulting in segregated
housi ng and | ack of equal housing opportunities. The Court finds
that HUD s interpretation of section 3604 as set forth inits
regul ations is a permssible construction of the FHA, and,
accordingly, that the scope of section 3604 extends to the
provi si on of honeowners insurance.

ii. Section 3605

HUD has not pronul gated regul ations interpreting section
3605 and, thus, the Court's interpretation of section 3605 is
guided primarily by the | anguage of the statute. Section 3605
pertains to financial transactions involving real estate.
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Specifically, the section prohibits discrimnation "in making
avai | abl e" a residential real estate-related transaction, which
is defined as "any of the follow ng": "the making or purchasing
of | oans or providing other financial assistance for purchasing,
constructing, inmproving, repairing, or maintaining a dwelling."
42 U.S.C. § 3605.

Plaintiffs contend that the provision of insurance may
constitute the provision of "financial assistance for purchasing,
constructing, inproving, repairing, or maintaining a dwelling."
42 U. S.C. 8§ 3605. Defendants respond that section 3605 cannot
| ogically be extended to cover the sale of honmeowners insurance.
They rely on the Seventh Circuit's decision in NAACP v. American
Family Mutual Insurance Co. 978 F.2d at 297. There, the court
hel d that plaintiffs' claimof discrimnation in the sale of
property insurance was not |egally cogni zabl e under section 3605.
Id. The Court reasoned that it would "strain | anguage past the
breaki ng point to treat property or casualty insurance as
"financial assistance.'" Id.; see also United States v.
Massachusetts Indus. Fin. Agency, 910 F. Supp. 21, 28 (D. Mass.
1996) ("[a]n insurer does not provide a necessary conduit through

which funds flow'). The American Family court noted that
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property insurance did not constitute a |oan or "subsidy," thus
narrow y construing the term"financial assistance.” 978 F.2d at
297. However, by defining a real estate-related transaction as
one involving a loan or "other financial assistance," section
3605 indicates that "financial assistance" includes |oans, and
t hus shoul d be construed nore broadly than the traditional notion
of a subsi dy.

It is undisputed that individuals are often unable to
purchase or to maintain financing for hones w thout homeowners
i nsurance. Wthout property insurance, nost honeowners are
unable to repair their honmes when and if disaster should strike.
For these reasons, insurance provides the financial assistance
necessary to maintain a dwelling. As such, it is reasonable to
concl ude the Congress intended that honmeowners insurance fal

wi thin the scope of section 3605 s protections.

3. Disparate Impact Claims
a. Availability of Disparate Impact Claims under
the FHA

Def endants argue that disparate inpact clains are not
cogni zabl e under the Fair Housing Act. However, plaintiffs note
that every Circuit Court except the District of Colunbia Circuit

has held that disparate inpact clains are cogni zabl e under the
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FHA. ¢ These courts have recogni zed that the prem se of a
di sparate inmpact claimis that housing practices nay operate in a
manner that is "functionally equivalent to intentional
discrimnation." Mountain Side Mobile Home Estates Partnership,
56 F.3d at 1250-51.

I gnoring the overwhel m ng precedent fromother circuits,
def endants urge this Court to follow a 1987 decision fromthis
Court, which they allege plaintiffs have failed to distinguish.
See Brown v. Artery Org., Inc., 654 F. Supp. 1106 (D.D.C. 1987).
As an initial matter, the Court notes that the Brown deci sion was
I ssued before many of the Crcuit decisions that have found
di sparate inpact clainms to be actionabl e under the FHA

Brown did not hold, as defendants contend, that disparate
i npact clains were never avail able under the FHA. Rather, Brown
recogni zed that where there is evidence of discrimnatory effect,

courts have required plaintiffs to denonstrate varyi ng degrees of

6 See, e.g., Casa Marie, Inc. v. Superior Court of Puerto Rico, 988

F.2d 252, 269 n.20 (1st Cir. 1993); United Stats v. Starrett City Assoc., 840
F.2d 1096, 1100 (2d Cir. 1988); Resident Advisory Bd. v. Rizzo, 564 F.2d 126
147-48 (3d Cir. 1977); Smith v. Town of Clarkton, 682 F.2d 1055, 1065 (4th
Cir. 1982); Simms v. First Gibraltar Bank, 83 F.3d 1546, 1555 (5th Cir. 1996);
Arthur v. City of Toledo, 782 F.2d 565, 574-75 (6th Cir. 1986), Metropolitan
Housing Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283, 1290 (7th
Cir. 1977); United States v. City of Black Jack, 508 F.2d 1179, 1184-85 (8th
Cir. 1974); Keith v. Volpe, 858 F.2d 467, 482-84 (9th Cir. 1988); Mountain
Side Mobile Home Estates Partnership v. HUD, 56 F.3d 1243, 1250-51 (10th Cir.
1995); Jackson v. Okaloosa County, 21 F.3d 1531, 1543 (11th Cir. 1994).
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discrimnatory intent. 1Id. (citing Betsey v. Turtle Creek
Assocs., 136 F.2d 983, 986 (4th Cir. 1984); Village of Arlington
Heights, 558 F.2d at 1290-91; Rizzo, 564 F.2d at 147-48; City of
Black Jack, 508 F.2d at 1184-85). The court fashioned a "sliding
scale" of intent required: "the nore devastating to mnorities
the effect or inpact of the [defendant's] actions, the |ess
evidence will be required of his actual intentions."” Id. at
1116.

Def endants i nvoke the distinction drawn by Brown between
cl ai ms agai nst governnental defendants and non-gover nnment a
defendants. Brown held that FHA disparate inpact clainms were
cogni zable only if brought agai nst governnental bodies. 1d. at
1115. The court reasoned that to permt plaintiffs to bring
di sparate inpact clains agai nst non-governnental bodi es w thout
al l egations of discrimnatory intent would result in "far-
reachi ng consequences” for private |andl ords and devel opers. Id.
at 1116. Specifically, the Court suggested that to hold private
parties liable for the racial effects of policies "irrespective
of their purpose or intent" would render them responsible for

effects over which they have no control and would halt private
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efforts to integrate housing. 1d. (enphasis in original).” This
logic is sinply unconvincing in the instant case. Prudentia
clearly has control over the practices and policies at issue
here. Furthernore, the Court foresees no adverse consequences
for private efforts to integrate nei ghborhoods if disparate
I npact clains are recogni zed agai nst Prudential .®

In addition to relying on Brown, defendants al so argue that
the Suprenme Court has expressed its reluctance to extend
di sparate inpact liability to other types of civil rights cases.
However, the case relied upon by defendants, Town of Huntington
v. Huntington Branch, NAACP, 488 U.S. 15, 109 S. C. 276 (1988),
is a case in which the Court sunmarily affirnmed a judgnment
agai nst a town for refusing to anend an ordi nance restricting

private multifamly housing projects to a predom nantly mnority

7 The Court notes that Brown's distinction between governmental and
non-governnmental bodies finds no support in the |anguage of the statute or in
the | egislative history.

8 Brown also failed to consider the effect of the "business
necessity" defense to disparate inmpact clainms. Wiile contenplating the
al l egedly detrinmental prospect that the residents of |low-rent private housing
predom nantly popul ated by m norities would be entitled to judicial review of
any "upgrading" of the housing that would have a disparate inpact on mnority
residents, such a scenario excludes fromthe calculus the availability of the
busi ness justification defense. 654 F. Supp. at 1116. A landlord seeking to
"upgrade" her or his apartment complex, could claimthat she or he was
nmot i vated by econom ¢ profit. Under the standard burden-shifting enployed in
di sparate i npact cases, plaintiff's prima facie case only raises a presunption
of discrimnation, one which may be rebutted by a claimof business
justification.
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area, where the plaintiffs argued that the ordi nance disparately
i npacted mnorities. The Court noted that the town did not
contest the availability of a disparate inpact claimunder the
FHA, and thus it assunmed that such a clai mwas cogni zable. Id.
at 18. Huntington in no way suggests that it would be error for
courts to consider disparate inpact clains under the FHA —
especially in light of the fact that, at the tinme the case was
deci ded, several of the circuits had already held that FHA

di sparate inpact clainms were cognizable. Wile defendants argue
that Hazen Paper, 507 U.S. at 610, al so suggests the Suprene
Court's hesitancy to extend the disparate inpact doctrine, that
case concerned the Age Discrimnation in Enploynent Act, a
statute that differs significantly in structure fromthe FHA and
Title VII.

Finally, Prudential nakes the sweeping argunent that "[r]isk
discrimnation is not race discrimnation.” Defs.' Mt. at 20
(citing American Family, 978 F.2d at 290). Essentially, this
argunment turns on the purportedly unique nature of the insurance
i ndustry, which nmust "discrimnate" based on an assessnent of
risk. However, this argunment is unavailing in light of the

avai lability of the "business justification"” defense. Plaintiffs
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do not challenge Prudential's right to eval uate honeowners
insurance risks fairly and objectively. Rather, plaintiffs

all ege that the underwiting policies and practices enpl oyed by
Prudential are not purely risk-based. Furthernore, defendants
cannot point to anything in the FHA itself that would justify
this Court in carving out an exception for a particular type of
or gani zat i on.

b. Failure to State a Disparate Impact Claim

Courts have applied the basic burden-shifting schene used to
revi ew di sparate inpact clainms brought under Title VII, 42 U S. C
1973c, to disparate inpact clains brought pursuant to FHA. See
e.g., Williams v. Matthews Co., 499 F.2d 819, 825 (8th Cr. 1974)
("We think that the concept of the '"prima facie case' applies to
discrimnation in housing as nuch as to discrimnation in other
areas of life."). To succeed on a disparate inpact claim
plaintiff has the threshold burden of showi ng a discrimnatory
effect or inpact on menbers of a class protected by Title VIII.
Casa Marie, Inc., 988 F.2d at 269 n.20; Huntington Branch, NAACP
844 F.2d at 933, 934. The First Crcuit has suggested that,
"al t hough direct proof of the defendant's discrimnatory intent

Is not essential for purposes of Title VII1I, ... plaintiff may
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bolster the evidence of discrimnatory effect by introducing

di rect evidence.... Casa Marie, Inc., 988 F.2d at 269 n. 20

(emphasis in original). The Eighth Crcuit suggests that a prima
facie inference of discrimnation may be drawn where the
plaintiff establishes that she or he is a nenber of a protected
class, neets the objective criteria for a good or a service and
yet was deni ed that good or service, and produces statistics
showi ng that the majority of |ike goods or services are provi ded
to whites. williams, 499 F.2d at 825. Once plaintiff has
established a prima facie case of discrimnatory effect, the
burden shifts to the defendant to advance sone |legitinmte and
nondi scri m natory reason for her or his actions.

Def endants allege that plaintiffs have failed to state a
di sparate i npact clai mbecause they have not alleged sufficient
statistical data to support their claim Defendants contend that
plaintiffs "arbitrarily" defined predom nantly mnority
comunities as those with over 50% mnority residents. Yet,
plaintiffs put forth data fromthe nost recent U S. census that
support their allegation that the residential housing patterns in
t he geographi cal areas served by the plaintiff organizations are

hi ghly segregated. At this stage in the proceedings, plaintiffs
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have all eged nore than adequate facts to support their disparate
impact claim See, e.g., Huntington Branch, NAACP v. Town of
Huntington, 844 F.2d at 938 (zoning decision affecting 28% of
area's mnorities conpared to 11% of whites "created a strong
prima facie showi ng of discrimnatory effect").

c. Laches
Def endants argue that plaintiffs' claimin Count |, unlaw ul
di scrim nation under the FHA, should al so be barred under the
equi tabl e doctrine of |aches because plaintiffs unreasonably
del ayed filing this lawsuit. Specifically, defendants cl ai mthat
Fair Housing Goup plaintiffs, with the exception of FHCSP, filed
a conplaint with HUD nore than four years ago and then waited an
unreasonably I ong period of tinme before filing this case.
However, the FHA expressly tolls the statute of limtations while
an adm nistrative proceeding is pending wwth respect to a fair
housi ng conplaint or charge. See 42 U.S.C. § 3613(a)(1)(B)
Thus, there is no "equitable" reason to bar plaintiffs from
bringing their claimns.
d. Primary Jurisdiction
Def endants, in footnote 20 of their menmorandumin support of
their notion to dism ss also argue that the Court should defer to

state agencies that regulate the insurance industry. This
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argunment was one of the primary argunents of the insurance
conpany in the Travelers case before Judge Robertson. See Defs.'
Mot. to Dismss, at 33-39, filed Aug. 25, 2000, in National Fair
Housing Alliance, Inc. v. Travelers Property Casualty Corp.

Cvil Action No. 00-1506 (D.D.C.). Essentially, the defendants
argunent is a version of the regularly rejected argunent that
state insurance | aws take prinmacy over the Fair Housing Act under
t he McCarran-Ferguson Act, which establishes a formof "inverse
preenption,” "letting state |aw prevail over general federal
rules — those that do not 'specifically relate[] to the business
of insurance.'" American Family, 978 F.2d at 293; Nationwide Mut.
Ins. Co., 52 F.3d at 1360-61. However, the Suprenme Court has
long held that it would defeat the purposes of providing a
federal renedy for discrimnation if the "assertion of a federa
claimin a federal court nust await an attenpt to vindicate the
sane claimin a state" proceeding. McNeese v. Board of Educ. for
Com. Unit. Sch. Dist. 187, 373 U. S. 668, 672, 83 S. Ct. 1433
(1963). Furthernore, the primary jurisdiction doctrine is

i nappl i cabl e where, as here, an adm nistrative agency is w thout

authority to grant the relief requested. See Randolph-Sheppard

Vendors of Am. v. Weinberger, 795 F.2d 90, 107 (D.C. Cr. 1986)
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(finding that there is no need to exhaust adm nistrative renedies
where, considering all of the agency's potential neans of
remedyi ng the clained violation, any relief provided wll be

i nadequate). Therefore, defendants' primary jurisdiction
argurent al so fails.

D. Section 1981 Claims

1. Sufficiency of Individual Plaintiffs' Claims

Def endants argue that the individual plaintiffs do not
sufficiently allege section 1981 clains. However, the plaintiffs
clearly allege that their applications for honeowners insurance
wer e deni ed because Prudential discrimnated agai nst themon the
basis of race. The conplaint alleges that the individual
plaintiffs suffered "intentional discrimnation on the basis of
race or color."” Compl. T 16. Under Sparrow, 216 F.3d at 1111
and Swierkiewicz, 122 S. C. at 996, such allegations are
sufficient to survive a notion to dismss pursuant to Fed. R
Civ. P. 12(b)(6).

2. Statute of Limitations

Def endants argue that the statute of l[imtations bars
plaintiffs' clains relating to alleged conduct that occurred nore
than three years ago. According to Prudential, the period
commenced to run for the individual plaintiffs' clainms in
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February 1998, Decenber 1997 and July 1997. Prudential contends
that the District of Colunbia' s three-year general statute of
[imtations should apply. Plaintiffs argue that the applicable
l[imtations statue is four years and is set by Chio's general
statute of limtations. See Prohazka v. Ohio State Univ. Bd. of
Trustees, No. 99AP-2, 1999 W 1189306 (Chio Ct. App., Dec. 16
1999) (finding that "R C. 2305.09(D)[, a four-year statute of
limtations,] is Chio's general or residual personal statute of
limtations"” for purposes of 42 U S.C. 8§ 1983). Thus, if
plaintiffs are correct that the Chio general state of limtations
applies, two of the dates in question fall within the four-year
peri od.

The Suprene Court has instructed that courts should apply a
state's general or residual personal injury statute of
l[imtations to clainms brought under section 1981. See Goodman v.
Lukens Steel Co., 482 U.S. 656, 661, 107 S. C. 2617 (1987)
(courts should apply nost anal ogous state statute of
limtations); Owens v. Okure, 488 U S. 235, 249-50, 109 S. C.
573 (1989) (clarifying that npbst anal ogous state statute of
limtations is the state's general or residual personal injury

statute of limtations). The question, of course, is whether
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this Court should |Iook to the District of Colunmbia or to Chio for
the appropriate statute of limtations.

Where federal question jurisdiction is invoked, as here,
federal courts generally apply federal conmon |aw principles to
resol ve choice of |aw disputes. See Alvarez-Machain v. United
States, 266 F.3d 1045, 1061 (9th G r. 2001) ; A.I. Trade Finance,
Inc. v. Petra Int'l Banking Corp., 62 F.3d 1454, 1458, 1463-64.
Federal common | aw foll ows the approach of the Restatenent
(Second) of Conflicts of Laws. Id. The Restatenent provides a
list of factors that courts nmay consider in ascertaining the
appropriate rule of law, one of which is the "relative interests”
of the fora in resolution of the particular issue.® However, for
personal injury clains, the Restatenent states that "there is a
presunption that the |law of the place where the injury occurs

applies." See Restatenent (Second) of Conflicts § 146. Wile

? The Restatement's factors include:

(a) the needs of the interstate and international systens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested states and the
relative interests of those states in the determ nation of
the particular issue

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of I|aw,

(f) certainty, predictability and uniformty of result, and

(g) ease in the determ nation and application of the |law to be
appli ed.

Rest at ement (Second) of Conflicts 8§ 6
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the Suprene Court has indicated that courts should |look to state
tort law for statutes of limtations, this is not determ native
of the conflict of lawissue. 1In any event, the State of Chio
woul d clearly have an interest in remedying an injury to the

i ndi vidual plaintiffs.

The Court is mndful that the parties have not fully briefed
this choice of law issue. However, for purposes of deciding
defendants' notion to dism ss, the Court need not now determ ne
which statute of |imtations applies to the individual
plaintiffs' section 1983 clains. The Court nust accept as true
plaintiffs' allegations contained in the conplaint. Plaintiffs
clearly plead the existence of continuing violations. They
all ege a continuing pattern and practice of intentional conduct.
See Conpl. 9 81. |In Havens Realty, the Supreme Court expl ai ned
that plaintiffs may tinmely challenge a violation of the FHA that
"continues" into the limtations period. 455 U S. at 380-91.
Here, plaintiffs allege that defendants' intentional
discrimnation in violation of section 1981 and plaintiffs'

injury has continued into the |limtations period. Thus,

10 One of the individual plaintiffs, M. Alsup, apparently has noved

away from Tol edo, Ohio. To the extent that the individual plaintiffs assert a
continuing injury fromliving in segregated nei ghborhoods of Tol edo, Ohio that
are not served or served in a discrimnatory manner by defendants, Ms. Alsup's
injury may well have term nated when she |left Tol edo. However, the conpl aint
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defendants' statute of limtations challenge to the section 1981
clainms nmust fail.
CONCLUSION

The Court has carefully considered the argunents made in
Prudential's notion to dism ss and finds none of themto be
persuasi ve. Prudential's standing argunment m sconstrues
plaintiffs' allegations and, to the extent it attenpts to suggest
that plaintiffs only profit frominvestigating and counteracting
discrimnation, is based on facts not contained in the conplaint.

Plaintiffs have sufficiently stated clains under section
3604 and section 3605 of the FHA. The Court finds that the
| anguage of section 3604 is anbiguous and that the HUD
regul ati ons defining the sale of honmeowners insurance as an
activity covered by section 3604 constitute a perm ssible
construction of the FHA, and are due deference. The Court al so
finds that section 3605 is reasonably construed to apply to the
provi si on of homeowners insurance. Finally, the individual
plaintiffs clearly state clains under section 1981 by all eging

continuing violations of their rights under that statute.

is silent with respect to when Ms. Alsup left Toledo. Thus, the Court relies
solely on the complaint's allegation that the individual plaintiffs' injuries
continued into the statutory period.
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For the foregoing reasons, and upon careful consideration of
defendants' notion to dismss, the response and reply thereto,
oral argunent of counsel heard by the Court on June 7, 2002, and
the applicable statutory and case law, it is hereby

ORDERED t hat the defendants' notion to dism ss i s DENIED.

IT IS SO ORDERED.

DATE: July 9, 2002 SIGNED BY: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
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